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WHAT 36 STATE CHIEF JUSTICES
SAID ABOUT THE SUPREME COURT

For the First Time, Here Is

The chief justices of 36 States recently adopt-
ed o report critical of the Supreme Court of the
United States, declaring that the Court “has
tended to adopt the role of policy maker with-
out proper judicial restraint.’’

This report, approved by the chief justices
of three fourths of the nation’s States, found
that the present Supreme Court has abused the

The Conference of Chief Justices, meeting in Pasadena,
Calif., on Aug. 28, 1958, adopted a resolution submitted by
its Committee on Federal-State Relationships as Affected
by Judicial Decisions. Vote on the resolution was 36 to 8,
with 2 members abstaining and 4 not present. Text of the
resolution:

Resolved:

1. That this Conference approves the Report of the Com-
mittee on Federal-State Relationships as Affected by Judicial
Decisions submitted at this meeting.

2. That, in the field of federal-State relationships, the di-
vision of powers between those granted to the National Gov-
ernment and those reserved to the State Governments should
be tested solely by the provisions of the Constitution of the
United States and the Amendments thereto.

3. That this Conference believes that our system of federal-
ism, under which control of matters primarily of national con-
cern is committed to our National Government and control of
matters primarily of local concern is reserved to the several
States, is sound and should be more diligently preserved.

4. That this Conference, while recognizing that the applica-
tion of constitutional rules to changed conditions must be suf-
ficiently flexible as to make such rules adaptable to altered
conditions, believes that a fundamental purpose of having a
~ written Constitution is to promote the certainty and stability
of the provisions of law set forth in such a Constitution.

5. That this Conference hereby respectfully urges that the
Supreme Court of the United States, in exercising the great
powers confided to it for the determination of questions as
to the allocation and extent of national and State powers,
respectively, and as to the validity under the Federal Con-
stitution of the exercise of powers reserved to the States,
exercise one of the greatest of all judicial powers—the
power of judicial self-restraint—by recognizing and giving
effect to the difference between that which, on the one hand,
the Constitution may prescribe or permit, and that which, on
the other, a majority of the Supreme Court, as from time to
time constituted, may deem desirable or undesirable, to the
end that our system of federalism may continue to function
with and through the preservation of local self-government.
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Full Text of Historic Report

power given to it by the Constitution. The
Court is pictured as invading fields of Govern-
ment reserved by the Constitution to the States.

Full text of this historic document has not
previously been given wide distribution. It is
printed below, together with the formal reso-
lution of approval by the Conference of State
Chief Justices.

6. That this Conference firmly believes that the subject
with which the Committee on Federal-State Relationships ay
Affected by Judicial Decisions has been concerned is one
of continuing importance, and that there should be a com-
mittee appointed to deal with the subject in the ensuing year.

Foliowing is full text of the Committee's report as ap-
proved by the State chief justices:

FOREWORD

Your Committee on Federal-State Relationships as Affected
by Judicial Decisions was appointed pursuant to action
taken at the 1957 meeting of the Conference, at which, you
will recall, there was some discussion of recent decisions of
the Supreme Court of the United States and a resolution ex-
pressing concern with regard thereto was adopted by the
Conference. This Committee held a meeting in Washington
in December, 1957, at which plans for conducting our work
were developed. This meeting was attended by Sidney
Spector of the Council of State Governments and by Profes-
sor Philip B. Kurland of the University of Chicago Law
School. :

The Committee believed that it would be desirable to sur-
vey this field from the point of view of general trends rather
than by attempting to submit detailed analyses of many cases.
It was realized, however, that an expert survey of recent Su-
preme Court decisions within the area under consideration
would be highly desirable in order that we might have the
benefit in drafting this report of scholarly research and of
competent analysis and appraisal, as well as of objectivity of
approach,

Thanks to Professor Kurland and to four of his colleagues
of the faculty of the University of Chicago Law School, sev-
eral monographs dealing with subjects within the Committee’s
field of action have been prepared and have been furnished
to all members of the Committee and of the Conference.
These monographs and their authors are as follows:

1. “The Supreme Court, the Due Process Clause, and the

In Personam Jurisdiction of State Courts,” by Professor

Kurland;
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_9. “Limitations on State Power to Deal with Issues of Sub-
version and Loyalty,” by Assistant Professor [Roger C.]
Cramton;

3. “Congress, the States and Commerce,” by Professor Alli-
son Dunhamy;

4. “The Supreme Court, Federalism, and State Systems of
Criminal Justice,” by Professor Francis A. Allen; and

5. “The Supreme Court, the Congress and State Jurisdiction
Over Labor Relations,” by Professor Bernard D. Meltzer.
These gentlemen have devoted much time, study and

thought to the preparation of very scholarly, interesting and
imstructive monographs on the above subjects. We wish to
express our deep appreciation to each of them for his very
thovough research and analysis of these problems. With the
pressure of the work of our respective courts, the members of
this Committee could not have undertaken this research work
and we could scarcely have hoped, even with ample time, to
cqual the thorough and excellent reports which they have
written on their respective subjects.

It had originaily been hoped that all necessary research
material would be available to vour Committee by the end of
ypril and that the Committee could study it and then meet
{or discussion, possibly late in May, and thereafter send at
least a draft of the Committee’s report to the members of
the Conference well in advance of the 1958 meeting; but
thiese hopes have not been realized.

The magnitude of the studies and the thoroughness with
which theyv have been made rendered it impossible to com-
plete them until about bwo months after the original target
dite wnd it has heen impracticable to hold another meeting
of this Committee until the time of the Conference.

Even after this unavoidable delay had developed, there
was a plan to have these papers presented at a seminar to be
held at the University of Chicago late in June. Unfortunately,
this plan could not be carried through, either.

We hope, however, that these papers may be published in
the near future with such changes and additions as the sev-
eral authors may wish to make in them. Some will un-
doubtedly be desired in order to include decisions of the Su-
preme Court in some cases which are referred to in these
monographs, but in which decisions were rendered after the
monographs had been prepared. Each of the monographs as
transmitted to us is stated to be in preliminary form and
subject to change and as not being for publication.

Much as we are indebted to Professor Kurland and his col-

leagues for their invaluable research aid, your Committee
must accept sole responsibility for the views herein stated.
Unfortunately, it is impracticable to include all or even a
substantial part of their analyses in this report.

BACKGROUND AND PERSPECTIVE

We think it desirable at the outset of this report to set out
some points which may help to put the report in proper per-
spective, familiar or self-evident as these points may be.

First, though decisions of the Supreme Court of the United
States have a major impact upon federal-State relationships
and have had such an impact since the days of Chief Justice
Marshall, they are only a part of the whole structure of
these relationships. These relations are, of course, founded
upon the Coustitution of the United States itself. They are
materially affected not only by judicial decisions but in very
large measure by acts of Congress adopted under the powers
conferred by the Constitution. They are also affected, or may
be affected, by the exercise of the treaty power.

Of good practical importance as affecting federal-State
velationships are the rulings and actions of federal adminis-
trative bodies. These include the independent-agency regula-
tory bodies, such as the Interstate Commerce Commission,
the Federal Power Commission, the Securities and Exchange
Commission, the Civil Aeronautics Board, the Federal Com-
munications Commission and the National Labor Relations
Board.

Many important administrative powers are exercised by
the several departments of the executive branch, notably
the Treasury Department and the Department of the Interior.
The scope and importance of the administration of the
federal tax laws are, of course, familiar to many individuals
and businesses because ot their direct impact, and require
no elaboration.

Second, when we turn to the specific field of the effect of
judicial decisions on federal-State relationships, we come
at once to the question as to where power should lie to give
the ultimate interpretation to the Constitution and to the
laws made in pursuance thereof under the authority of the
United States. By necessity and by almost universal common
consent, these ultimate powers are regarded as being vested
in the Supreme Court of the United States. Any other alloca-
tion of such power would seem to lead to chaos. See Judge
Learned Hand’s most interesting Holmes Lectures on “The

These 10 State justices were members of the
commitiee which drew up the reporf on the Su-
preme Court:

Frederick W. Brune, Chief Judge of Maryland,
Chairman

Albert Conway, Chief Judge of New York

John R. Dethmers, Chief Justice of Michigan

William H. Duckworth, Chief Justice of Georgia

John E. Hickman, Chief Justice of Texas

John E. Martin, Chief Justice of Wisconsin

Martin A. Nelson, Associate Justice of Minnesota

William C. Perry, Chief Justice of Oregon

Taylor H. Stukes, Chief Justice of South Carolina

Raymond S. Wilkins, Chief Justice of Massachusetts

Also voting to approve the report were chief jus-

REPORT ON HIGH COURT: WHO WROTE IT, WHO APPROVED IT

tices from 26 other States: Alabama, Arizona, Colo-
rado, Delaware, Florida, Idaho, Illinois, lowa, Kansas,
Kentucky, Louisiana, Maine, Mississippi, Missouri, Mon-
tana, Nebraska, New Hampshire, New Mexico, North
Carolina, Ohio, Oklahoma, South Dakota, Tennessee,
Virginia, Washington, Wyoming.

Voting against the report were chief justices from
seven States, one ferritory: California, New Jersey,
Pennsylvania, Rhode Island, Utah, Vermont, West
Virginia, Hawaii.

Abstaining: Nevada, North Dakota.

Not present: Arkansas, Connecticut, Indiana, Puerto
Rico.
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.+« ”"We urge self-restraint on the part of the Supreme Court

Bill of Rights” delivered at the Harvard Law School this year
and published by the Harvard University Press.

Third, there is obviously great interaction between federal
legislation and administrative action on the one hand and
decisions of the Supreme Court on the other, because of
the power of the Court to interpret and apply acts of Con-
gress and to determine the validity of administrative action
and the permissible scope thereof.

Fourth, whether federalism shall continue to exist and, if
so, in what form is primarily a political question rather than
a judicial question. On the other hand, it can hardly be de-
nied that judicial decisions, specifically decisions of the
Supreme Court, can give tremendous impetus to changes
in the allocation of powers and responsibilities: as between
the federal and State governments. Likewise, it can
hardly be seriously disputed that on many occasions the
decisions of the Supreme Court have produced exactly that
effect.

Fifth, this Conference has no legal powers whatsoever. If
any conclusions or recommendations at which we may ar-
rive are to have any effect, this can only be through the
power of persuasion.

Sixth, it is a part of our obligation to seek to uphold
respect for law. We do not believe that this goes so far as to
impose upon us an obligation of silence when we find our-
selves unable to agree with pronouncements of the Supreme
Court—even though we are bound by them—or when we
see trends in decisions of that Court which we think will
lead to unfortunate results.

We hope that the expression of our views may have some
value. They pertain to matters which directly affect the
work of our State courts. In this report we urge the desir-
ability of self-restraint on the part of the Supreme Court in
the exercise of the vast powers committed to it. We endeavor
not to be guilty ourselves of a lack of due restraint in ex-
pressing our concern and, at times, our criticisms in making
the comments and observations which follow.

PROBLEMS OF FEDERALISM

The difference between matters primarily local and mat-
ters primarily national was the guiding principle upon which
the framers of our national Constitution acted in outlining the
division of powers between the national and State govern-
ments.

This guiding principle, central to the American federal
system, was recognized when the original Constitution was
being drawn and was emphasized by De Tocqueville [Alexis
de Tocqueville, author of “Democracy in America”]. Un-
der his summary of the Federal Constitution he says:

“The first question which awaited the Americans was
so to divide the sovereignty that each of the different
States which compose the union should continue to govern
itself in all that concerned its internal prosperity, while
the entire nation, represented by the Union, should con-
tinue to form a compact body and to provide for all gen-
eral exigencies. The problem was a complex and difficult
one. It was as impossible to determine beforehand, with
any degree of accuracy, the share of authority that each
of the two governments was to enjoy as to foresee all the
incidents in the life of a nation.”

In the period when the Constitution was in the course of
adoption, the “Federalist”—No. 45—discussed the division of
sovereignty between the Union and the States and said:

“The powers delegated by the Constitution to the Fed-
eral Government are few and defined. Those which are to
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remain in the State governments are numerous and jp.
definite. The former will be exercised principally on ey
ternal objects, as war, peace, negotiation and foreigy
commerce. The powers reserved to the several States wj])
extend to all the objects which, in the ordinary course of
affairs, concern the internal order and prosperity of the

State.”

Those thoughts expressed in the “Federalist,” of course,
are those of the general period when both the original Cop.
stitution and the Tenth Amendment were proposed apg
adopted. They long antedated the proposal of the Four.
teenth Amendment.

The fundamental need for a system of distribution of
powers between national and State governments was im.
pressed sharply upon the framers of our Constitution not only
because of their knowledge of the governmental systems of
ancient Greece and Rome. They also were familiar with the
government of England; they were even more aware of the
colonial governments in the original States and the govem-
ments of those States after the Revolution.

Included in government on this side of the Atlantic wug
the institution known as the New England town meeting,
though it was not in use in all of the States. A town meeting
could not be extended successfully to any large unit of popu
lation, which, for legislative action, must rely upon repre-
sentative government.

Local Government: “a Vital Force”

But it is this spirit of self-government, of local self-gov-
ernment, which has been a vital force in shaping our democ-
racy from its very inception.

The views expressed by our late brother, Chief Justice
Arthur T. Vanderbilt [of the New Jersey Supreme Court],
on the division of powers between the national and State
governments—delivered in his addresses at the University of
Nebraska and published under the title “The Doctrine of

" the Separation of Powers and Its Present-Day Significance”

—are persuasive.

He traced the origins of the doctrine of the separation of
powers to four sources: Montesquieu and other political
philosophers who preceded him; English constitutional ex-
perience; American colonial experience; and the common
sense and political wisdom of the Founding Fathers. He
concluded ‘his comments on the experiences of the Amer-
ican colonists with the British Government with this
sentence:

“As colonists they had enough of a completely cen-
tralized government with no distribution of powers and
they were intent on seeing to it that they should never
suffer such grievances from a government of their own
construction.”

His comments on the separation of powers and the system
of checks and balances and on the concern of the Founding
Fathers with the proper distribution of governmental power
between the nation and the several States indicates that he
treated them as parts of the plan for preserving the nation
on the one side and individual freedom on the other—in
other words, that the traditional tripartite vertical division
of powers between the legislative, the executive and the
judicial branches of government was not an end in itself,
but was a means toward an end; and that the horizonta
distribution or allocation of powers between national an
State governments was also a means towards the sameé
end and was a part of the separation of powers which
was accomplished by the Federal Constitution. It is a form
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~uee of the separation of powers with which Montesquieu was

pot concerned; but the horizontal division of powers,
whether thought of as a form of separation of powers or
not, was very much in the minds of the framers of the
Constitution.

TWO MAJOR DEVELOPMENTS IN
THE FEDERAL SYSTEM

The outstanding development in federal-State relations
gince the adoption of the National Constitution has been the
expansion of the power of the National Government and the
consequent contraction of the powers of the State govern-
ments. To a large extent this is wholly unavoidable and, in-
deed, is a necessity, primarily because of improved trans-
portation and communijcation of all kinds and because of
mass production.

On the other hand, our Constitution does envision federal-
ism. The very name of our nation indicates that it is to be
composed of States. The Supreme Court of a bygone day said
in Texas v. White, 7 Wall. 700, 721 (1868): “The Constitu-
tion, in all its provisions, looks to an indestructible Union of
indestru “tible States.”

Secar  only to the increasing dominance of the National
Govermi ent has been the development of the immense power
of the Supreme Court in both State and national affairs. It
is not merely the final arbiter of the law; it is the maker of
policy in many major social and economic fields. It is not sub-
ject to the restraints to which a legislative body is subject.
There are points at which it is difficult to delineate precisely
the line which should circumscribe the judicial function and
separate it from that of policy making.

Thus, usually within narrow limits, a court may be called
upon in the ordinary course of its duties to make what is
actually a policy decision by choosing between two rules,
either of which might be deemed applicable to the situa-
tion presented in a pending case.

But, if and when a court in construing and applying a
constitutional provision or a statute becomes a policy maker,
it may leave construction behind and exercise functions which
are essentially legislative in character, whether they serve
in practical effect as a constitutional amendment or as an
amendment of a statute. It is here that we feel the greatest
concern, and it is here that we think the greatest restraint
is called for. There is nothing new in urging judicial self:
restraint, though there may be, and we think there is, new
need to urge it.

It would be useless to attempt to review all of the de-
cisions of the Supreme Court which have had a profound
effect upon the course of our history. It has been said
that the Dred Scott decision made the Civil War in-
evitable. Whether this is really true or not, we need not
attempt to determine. Even if it is discounted as a serious
overstatement, it remains a dramatic reminder of the great
influence which Supreme Court decisions have had and
can have.

As to the great effect of decisions of that Court on the eco-
nomic development of the country, see Mr. Justice Douglas’s
Address on “Stare Decisis” [to stand by decided matters],
49 Columbia Law Review 735.

, SOURCES OF NATIONAL POWER

Most of the powers of the National Government were set
forth in the original Constitution; some have been added
since. In the days of Chief Justice Marshall, the supremacy
clause of the Federal Constitution and a broad construction
of the powers granted to the National Government were fully
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developed and, as a part of this development, the extent of
national control over interstate commerce became very firmly
established.

The trends established in those days have never ceased to
operate and, in comparatively recent years, have operated
at times in a startling manner in the extent to which inter-
state commerce has been held to be involved, as for example
in the familiar case involving an elevator operator in a loft
building.

From a practical standpoint, the increase in federal reve-
nues resulting from the Sixteenth Amendment—the income
tax amendment—has been of great importance. National con-
trol over State action in many fields has been vastly expanded
by the Fourteenth Amendment.

We shall refer to some subjects and types of cases which
bear upon federal-State relationships.

THE GENERAL WELFARE CLAUSE

One provision of the Federal Constitution which was in-
cluded in it from the beginning but which, in practical effect,
lay dormant for more than a century, is the general-welfare
clause. In United States v. Butler, 297 U.S. 1, the original
Agricultural Adjustment Act was held invalid. An argument
was advanced in .that case that the general-welfare clause
would sustain the imposition of the tax and that money de-
rived from the tax could be expended for any purposes which
would promote the general welfare.

The Court viewed this argument with favor as a general
proposition, but found it not supportable on the facts of that
case. However, it was not long before that clause was relied
upon and applied. See Steward Machine Co. v. Davis, 301
U.S. 548, and Helvering v. Davis, 301 U. §. 690. In those
cases the Social Security Act was upheld and the general-
welfare clause was relied upon both to support the tax and
to support the expenditures of the money raised by the
Social Security taxes.

GRANTS-IN-AID

Closely related to this subject are the so-called grants-in-
aid which go back to the Morrill Act of 1862 and the grants
thereunder to the so-called land-grant colleges. The extent

of grants-in-aid today is very great, but questions relating

to the wisdom as distinguished from the legal basis for such
grants seem to lie wholly in the political field and are hardly
appropriate for discussion in this report.

Perhaps we should also observe that, since the decision of
Massachusetts v. Mellon, 262 U. S. 447, there seems to be no
effective way in which either a State or an individual can
challenge the validity of a federal grant-in-aid.

DOCTRINE OF PRE-EMPTION

Many, if not most, of the problems of federalism today
arise either in connection with the commerce clause and
the vast extent to which its sweep has been carried by the
Supreme Court, or they arise under the Fourteenth Amend-
ment. Historically, cases involving the doctrine of pre-emp-
tion pertain mostly to the commerce clause.

More recently the doctrine has been applied in other fields,
notably in the case of Commonwealth of Pennsylvania v.
Nelson, in which the Smith Act and other federal statutes
dealing with Communism and loyalty problems were held to
have pre-empted the field and to invalidate or suspend the
Pennsylvania antisubversive statute which sought to impose
a penalty for conspiracy to overthrow the Government of the
United States by force or viclence. In that particular case it
happens that the decision of the Supreme Court of Pennsyl-
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vania was affirmed. That fact, however, emphasizes rather
than detracts from the wide sweep now given to the doctrine
of pre-emption.

LABOR-RELATIONS CASES

In connection with commerce-clause cases, the doctrine of
pre-emption, coupled with only partial express regulation by
Congress, has produced a state of considerable confusion in
the field of labor relations.

One of the most serious problems in this field was pointed
up or created—depending upon how one looks at the matter—
by the Supreme Court’s decision in Amalgamated Association
v, Wisconsin Employment Relations Board, 340 U.S. 383,
which overturned a State statute aimed at preventing strikes
and lockouts in public utilities. This decision left the States
powerless to protect their own citizens against emergencies
created by the suspension of essential services, even though,
as the dissent pointed out, such emergencies were “economi-
cally and practically confined to a [single] State.”

In two cases decided on May 28, 1958, in which the ma-
jority opinions were written by Mr. Justice Frankfurter and
Mr. Justice Burton, respectively, the right of an employe to
sue a union in a State court was upheld. In International As-
sociation of Machinists v. Gonzales, a union member was held
entitled to maintain a suit against his union for damages
for wrongful expulsion. In International Union, United Auto,
etc. Workers v. Russell, an employe, who was not a union
member, was held entitled to maintain a suit for malicious
interference with his employment through picketing during a
strike against his employer. Pickets prevented Russell from
entering the plant.

Regardless of what may be the ultimate solution of juris-
dictional problems in this field, it appears that, at the present
time, there is unfortunately a kind of no-man’s land in which
serious uncertainty exists. This uncertainty is in part un-
doubtedly due to the failure of Congress to make its wishes
entirely clear. Also, somewhat varying views appear to have
been adopted by the Supreme Court from time to time.

In connection with this matter, in the case of Textile Union
v. Lincoln Mills, 353 U. §. 448, the majority opinion contains
language which we find somewhat disturbing. That case
concerns the interpretation of Section 301 of the Labor-Man-
agement Relations Act of 1947,

Paragraph (a) of that section provides: “Suits for viola-
tion of contracts between an employer and a labor organiza-
tion representing employes in an industry affecting commerce
as defined in this chapter, or between any such labor or-
ganizations, may be brought in any district court of the United
States having jurisdiction of the parties, without respect to
the amount in controversy or without regard to the citizen-
ship of the parties.”

Paragraph (b) of the same section provides in substance
that a labor organization may sue or be sued as an entity
without the procedural difficulties which formerly attended
suits by or against unincorporated associations consisting of
large numbers of persons. Section 301 (a) was held to be
more than jurisdictional and was held to authorize federal
courts to fashion a body of federal law for the enforcement
of these collective-bargaining agreements and to include
within that body of federal law specific performance of prom-
ises to arbitrate grievances under collective-bargaining agree-
ments.

What a State court is to do if confronted with a case similar
to the Lincoln Mills case is by no means clear. It is evident
that the substantive law to be applied must be federal law,
but the question remains: Where is that federal law to be
found? It will probably take years for the development or
the “fashioning” of the body of federal law. which the Su-
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preme Court says the federal courts are authorized to
make. Can a State court act at all? If it can act and does
act, what remedies should it apply? Should it use those
afforded by State law, or is it limited to those which would
be available under federal law if the suit were in a federal
court?

It is perfectly possible that these guestions will not have
to be answered, since the Supreme Court may adopt the
view that the field has been completely pre-empted by the
federal law and committed solely to the jurisdiction of
the federal courts, so that the State courts can have no part
whatsoever in enforcing rights recognized by Section 301
of the Labor-Management Relations Act. Such a result does
not seem to be required by the language of Section 301 nor
yet does the legislative history of that section appear to
warrant such a construction.

Professor Meltzer's monograph has brought out many of
the difficulties in this whole field of substantive labor law
with regard to the division of power between State and
federal governments. As he points out, much of this confu-
sion is due to the fact that Congress has not made clear what
functions the States may perform and what they may not
perform. There are situations in which the particular activity
involved is prohjbited by federal law, others in which it is
protected by federal law, and others in which the federal
law is silent. At the present time there seems to be one field
in which State action is clearly permissible. That is where
actual violence is involved in a labor dispute.

STATE LAW IN DIVERSITY CASES

Not all of the decisions of the Supreme Court in compara-
tively recent years have limited or tended to limit the power
of the States or the effect of State laws. The celebrated case
of Erie R.R. v. Tompkins, 304 U.S. 64, overruled Swift
v. Tyson and established substantive State law, decisional
as well as statutory, as controlling in diversity [of citizenship]
cases in the federal courts. This marked the end of the
doctrine of a federal common law in such cases.

IN-PERSONAM JURISDICTION
OVER NONRESIDENTS

Also, in cases involving the in-personam [against the per-
son] jurisdiction of State courts over nonresidents, the Supreme
Court has tended to relax rather than tighten restrictions
under the due-process clause upon State action in this field.
International Shoe Co. v. Washington, 326 U.S. 3810, is
probably the most significant case in this development.

In sustaining the jurisdiction of a Washington court to
render a judgment in personam against a foreign corporation
which carries on some activities within the State of Wash-
ington, Chief Justice Stone used the now-familiar phrase
that there “were sufficient contacts or ties with the State
of the forum to make it reasonable and just, according to our
traditional conception of fair play and substantial justice, to
enforce the obligation which appellant has incurred there.”

Formalistic doctrines or dogmas have been replaced by
a more flexible and realistic approach, and this trend has
been carried forward in subsequent cases leading up to and
including McGee v. International Life Insurance Co., 355
U.S. 220, until halted by Hanson v. Denckla, 357 U.S.
decided June 23, 1958.

TAXATION

In the field of taxation, the doctrine of intergovernmental
immunity has been seriously curtailed partly by judicial de-
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. . Fourteenth Amendment is used “to cut down State action’’

cisions and partly by statute. This has not been entirely a
one-way street. In recent years, cases involving State taxation
have arisen in many fields. Sometimes they have involved
(questions of burdens'upon i_n'teri%tate commerce or the export-
import clause, sometimes of jurisdiction to tax as a matter of
Jue process, and sometimes they have arisen on the fringes of
sovernmental immunity, as where a State has sought to tax a
contractor doing business with the National Government.
There have been some shifts in holdings. On the whole, the
supreme Court seems perhaps to have taken a more liberal
view in recent years toward the validity of State taxation
than it formerly took.

OTHER FOURTEENTH AMENDMENT CASES

tn many other fields, however, the Fourteenth Amendiment
has been invoked to ent down State action. This has been
noticeably true in cases involving not only the Fourteenth
Amendment but also the First Amendinent guarantee of
freedom of speech ov the Fifth Amendment protection against
self-incrimination. State antisubversive acts have been prac-
tically eliminated by Pennsylvania v, Nelson, in which the
decision was rested on the ground of pre-emption of the ficld
by the federal statutes,

THE SWEEZY CASE—STATE
LEGISLATIVE INVESTIGATION

One ananifestation of this restrictive action under the
Fourteenth Amendment is to be found in Sweezy v New
Hampshire, 354 U. S. 234.

In that case, the State of New Hampshire had cnacted a
subversive-activity statute which imposed various disabilities
on subversive persons and subversive organizations. In 1953,
the legislature adopted a resolution under which it consti-
tuted the attorney general a one-man legislative committee
to investigate violations of that act and to recommend ad-
ditional legislation.

Sweezy, described as a non-Conmunist Marxist, was sum-
moned to testify at the investigation conducted by the at-
torney general, pursuant to this authorization. He testified
freely about many matters but refused to answer two tvpes
of questions: (1) inquiries concerning the activities of the
Progressive Party in the State during the 1948 campaign, and
(2) inquiries concerning a lecture Sweezy had delivered in
1954 to a class at the University of New Hampshire.

He was adjudged in contempt by a State court for failure
to answer these questions. The Supteme Court reversed the
conviction, but there is no majoritv opinion. The opinion of
the Chief Justice, in which he was joined by Justices Black,
Douglas and Brennan, started out by reaffirming the position
taken in Watkins v. United States, 354 U. S. 178, that legisla-
tive investigations can encroach on First Amendment rights.
It then attacked the New Hampshire Subversive Activities
Act and stated that the definition of subversive persons and
subversive organizations was so vague and limitless that they
extended to “conduct which is only remotely related to actual
subversion and which is done free of any conscious intent
to be a part of such activity.”

Then followed a lengthy discourse on the importance of
academic freedom and .political expression. This was not,
however, the ground upon which these four Justices ulti-
mately relied for their conclusion that the conviction should
be reversed. The Chief Justice said in part:

“The respective roles of the legislature and the investi-
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gator thus revealed are of considerable significance to the is-
sue before us. It is eminently clear that the basic discretion
of determining the direction of the legislative inquiry has
been turned over to the investigative agency. The attorney
general has been given such a sweeping and uncertain
mandate that it is his discretion which picks out the subjects
that will be pursued, what witnesses will be summoned and
what questions will be asked. In this circumstance, it can-
not be stated authoritatively that the legislature asked the
attorney general to gather the kind of facts comprised
in the subjects upon which petitioner was interrogated.”

Four members of the Counrt, two in a concwrring opinion
and two in a dissenting opinion, took vigorous issue with the
view that the conviction was invalid because of the legisla-
ture’s faihwe to provide adequate standards to guide the
attorney general’s investigation.

Mr. Justice Frankfurter and Mr. Justice Harlan concurred
in the reversal of the conviction on the ground that there
was no basis for a belief that Sweezy or the Progressive
Party threatened the safety of the State and, hence, that the
liberties of the individual should prevail.

Mr. Justice Clark, with whom Mr, Justice Burton joined,
arrived at the opposite conclusion and took the view that
the Statc’s interest in self-preservation justified the intrusion
into Sweezy’s personal affairs.

v commenting on this case Professor Cramton says:

“The most puzzling aspect of the Sweezy case is the re-
liance by the  Chief Justice on delegation-of-power con-
ceptions. New Hampshire had determined that it wanted
the information which Sweezy refused to give; to say that
the State has not demonstrated that it wants the informa-
tion seems so unreal as to be incredible. The State had
delegated power to the attorney general to determine the
scope of inquiry within the general subject of subversive
activities.

“Under these crrecumstances, the conclusion of the Chief
Justice that the vagueness of the resolution violates the
due-process clause must be, despite his protestations, a
holding that « State legislature canvot delegate such
a power.”

PUBLIC-EMPLOYMENT CASES

There are many cases involving public employment and
the question of disqualification therefor by reason of Commu-
nist Party membership or other questions of loyalty.

Slochower v. Board of Higher Education, 350 U.S. 551,
is a well-known example of cases of this type. Two more
recent cases, Lerner v. Casey, and Beilan v. Board of Public
Education, both in 357 U. 8. and decided on June 30, 1958,
have upheld disqualifications for employment where such
issnes were involved, but they did so on the basis of lack
of competence or fitness.

Lerner was a subway conductor in New York and Beilan
was a public-school instructor, In each case the decision was
by a 5-to-4 majority.

ADMISSION TO THE BAR

When we come to the recent cases on admission to the
bar, we are in a field of unusual sensitivity. We are well
aware that any adverse comment which we may make on
those decisions lays us open to attack on the grounds that we
are complaining of the curtailment of our own powers and
that we are merely voicing the equivalent of the ancient pro-
test of the defeated litigant—in this instance the wail of a
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judge who has been reversed. That is a prospect which we ac-
cept in preference to maintaining silence on a matter which
we think cannot be ignored without omitting an important
element on the subject with which this report is concerned.

Konigsberg v. State Bar of California, 353 U. S. 252, seems
to us to reach the high-water mark so far established by
the Supreme Court in overthrowing the action of a State
and in denying to a State the power to keep order in its
own house.

The majority opinion first hurdled the problem as to
whether or not the federal question sought to be raised was
properly presented to the State highest court for decision
and was decided by that court. Mr, Justice Frankfurter dis-
sented on the ground that the record left it doubtful whether
thic jurisdictional requirement for review by the Supreme
Court had been met and favored a remand of the case for
certification by the State highest court of “whether or not it
i in fact pass on a claim properly before it under the due-
process clause of the Fourteenth Amendment.” Mr. Justice
Parlan and Mr. Justice Clark shared Mr. Justice Frankfurter’s
jarisdictional views. They also dissented on the merits in an
opijon written by Mr. Justice Harlan, of which more later,

The majority opinion next twned to the merits of Konigs-
herg's application for admission to the bar, Applicable State
statutes required one seeking admission to show that he was a
person of good moral character and that he did not advocate
the overthrow of the National or State Government by force
or violence. The committee of bar examiners, after holding
several hearings on Konigsberg’s application, notified him
that his application was denied because he did not show
that he met the above qualifications.

The Supreme Court made its own review of the facts.

On the score of good moral character, the majority found
that Konigsberg had sufficiently established it, that certain
editorials written by him attacking this country’s participa-
tion in the Korean War, the actions of political leaders,
the influence of “big business” on American life, racial dis-
crimination and the Supreme Court’s decision in Dennis v.
United States, 341 U. S. 494, would not support any rational
inference of bad moral character, and that his refusal to an-
swer questions, “almost all” of which were described by the
Court as having “concerned his political affiliations, editorials
and beliefs” (353 U.S§. 269), would not support such an
inference either.

Meaning of Refusal to Answer

On the matter of advocating the overthrow of the Na-
tional or State Government by force or violence, the Court
held—as it had in the companion case of Schware v. Board
of Bar Examiners of New Mexico, 353 U.S. 232, decided
contemporanecusly—that past membership in the Commu-
nist Party was not enough to show bad moral character.
The majority apparently accepted as sufficient Konigsberg’s
denial of any present advocacy of the overthrow of the Gov-
ernment of the United States or of California, which was
uncontradicted on the record. He had refused to answer
questions relating to his past political affiliations and beliefs,
which the bar committee might have used to test the truth-
fulness of his present claims. His refusal to answer was
based upon his views as to the effect of the First and Four-
teenth Amendments. The Court did not make any ultimate
determination of their correctness, but—at 353 U.S. 270—
said that “prior decisions by this Court indicated” that his
objections to answering the questions—which we shall refer
to below—were not frivolous.
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The majority asserted that Konigsberg “was not denied
admission to the California bar simply because he refused to
answer questions.”

In a footnote appended to this statement it is said, 353
U.S. 259:

“Neither the committee as a whole nor any of its members
even intimated that Konigsberg would be barred just be.
cause he refused to answer relevant inquiries or because he
was obstructing the committee. Some members informed him
that they did not necessarily accept his position that they
were not entitled to inquire into his political associations
and opinions and said that his failure to answer would have
some bearing on their determination whether he was quali-
fied. But they never suggested that his failure to answer
their questions was, by itself, a sufficient independent ground
for denial of his application.”

A ""Convincing” Dissent

Mr. Justice Harlan’s dissent took issue with these views—
convincingly, we think. He quoted lengthy extracts from
the record of Konigsberg’s hearings before the subcommittee
and the committee of the State bar investigating his applica-
tion. 353 U.S. 284-309. Konigsberg flatly refused to state
whether or not at the time of the hearing he was a member
of the Communist Party and refused to answer questions on
whether he had ever been a Communist or belonged to vari-
ous organizations, including the Communist Party.

The bar committee conceded that he could not be re-
quired to answer a question if the answer might tend to in-
criminate him; but Konigsberg did not stand on the Fifth
Amendment and his answer which came nearest to raising
that question, as far as we can see, seems to have been
based upon a fear of prosecution for perjury for whatever
answer he might then give as to membership in the Commu-
nist Party. ‘

We think, on the basis of the extracts from the recor
contained in Mr. Justice Harlan’s dissenting opinion, that
the committee was concerned with its duty under the stat-
ute “to certify as to this applicant’s good moral character”
—p. 295—and that the committee was concerned with the ap-
plicant’s “disinclination” to respond to questions proposed by
the Committee—p. 301—and that the committee, in passing
on his good moral character, sought to test his veracity—
p. 303. '

The majority, however, having reached the conclusion
above stated, that Konigsberg had not been denied admis-
sion to the bar simply because he refused to answer ques-
tions, then proceeded to demolish a straw man by saying
that there was nothing in the California statutes or decisions,
or in the rules of the bar committee which had been called
to the Court’s attention, suggesting that a failure to.answer
questions “is ipso facto a basis for excluding an applicant
from the bar, irrespective of how overwhelming is his show-
ing of good character or loyalty or how flimsy are the sus-
picions of the bar examiners.”

Whether Konigsberg’s “overwhelming” showing of his own
good character would have been shaken if he had answered
the relevant questions which he refused to answer, we can-
not say. We have long been under the impression that candor
is required of members of the bar and, prior to Konigsberg,
we should not have thought that there was any doubt that
a candidate for admission to the bar should answer ques-
tions as to matters relating to his fitness for admission, and
that his failure or refusal to answer such questions would
warrant an inference unfavorable to the applicant or a find-
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s jng that he had failed to meet the burden of proof of his

moral fitness. ) ) )
Let us repeat that Konigsberg did not invoke protection

against self-incrimination. He in_voked a privilege which he
claimed to exist against answering cex.'tain questions. These
might have served to test his veracity at the committee
hearings held to determine whether or not he was pos-
cossed of the good moral character required for admission
to the bar.

The majority opinion seems to ignore the issue of veracity
cought to be raised by the questions which Konigsberg
cofused to answer. It is also somewhat confusing with re-
gard to the burden of proof. At one point—pp. 270-271—
it says that the committee was not warranted in drawing
from Konigsberg’s refusal to answer questions any inference
that he was of bad moral character; at another—p. 273—it says
that there was no evidence in the record to justify a finding
ihat he had failed to establish his good moral character.

Also at page 273 of 353 U. S., the majority said: “We rec-
oenize the importance of leaving States free to select their
aen bars, but it is equally important that the State not
overcise this power in an arbitrary or discriminatory manner
aor in such way as to impinge on the freedom of political
expression or association. A bar composed of lawyers of good
character is a worthy objective but it is unnecessary to
sucrifice vital freedoms in order to obtain that goal. It is also
inportant to society and the bar itself that lawyers be un-
intimidated—{ree to think, speak and act as members of an
independent bar.”

The majority thus makes two stated concessions—each,
of course, subject to limitations—one, that it is important
to leave the States free to select their own bars and the
other, that “ a bar composed of lawyers of good character
is a worthy objective.”

Avoiding "“a Test of Veracity”

We think that Mr. Justice Harlan’s dissent on the merits,
in which Mr. Justice Clark joined, shows the fallacies of
the majority position. On the facts which we think were
demonstrated by the excerpts from the record included in
that dissent, it seems to us that the net result of the case
is that a State is unable to protect itself against admitting
to its bar an applicant who, by his own refusal to answer
certain questions as to what the majority regarded as “polit-
ical” associations and activities, avoids a test of his veracity
through cross-examination on a matter which he has the
burden of proving in order to establish his right to admis-
sion to the bar.

The power left to the States to regulate admission to their
bars under Konigsberg hardly seems adequate to achieve
what the majority chose to describe as a “worthy objective”
—“a bar composed of lawyers of good character.”

We shall close our discussion of Konigsberg by quoting
two passages from Mr. Justice Harlan’s dissent, in which Mr.
Justice Clark joined. In one, he states that “this case involves
an area of federal-State relations—the right of States to
establish and administer standards for admission to their
bars—into which this Court should be especially reluctant
and slow to enter.” In the other, his concluding comment—
P. 312—says: “[W]hat the Court has really done, I think,
is simply to impose on California its own notions of public
policy and judgment. For me, today’s decision represents
an unacceptable intrusion into a matter of State concern.”

The Lerner and Beilan cases, above referred to, seem to
indicate some recession from the intimations, though not
from the decisions, in the Konigsberg and Slochower cases.
In Beilan, the schoolteacher was told that his refusal to an-
swer questions might result in his dismissal, and his refusal
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to answer questions pertaining to loyalty matters was held
relevant to support a finding that he was incompetent.
“Incompetent” seems to have been taken in the sense of unfit.

STATE ADMINISTRATION OF
CRIMINAL LAW

When we turn to the impact of decisions of the Supreme
Court upon the State administration of criminal justice,
we find that we have entered a very broad field. In many
matters, such as the fair drawing of juries, the exclusion of
forced confessions as evidence, and the right to counsel at
least in all serious cases, we do not bhelieve that there is any
real difference in doctrine between the views held by the
Supreme Court of the United States and the views held by
the highest courts of the several States.

There is, however, a rather considerable difference at
times as to how these general principles should be applied
and as to whether they have been duly regarded or not. In
such matters the Supreme Court not only feels free to re-
view the facts, but considers it to be its duty to make an
independent review of the facts. It sometimes seems that
the rule which governs most appellate courts in the view
of findings of fact by trial courts is given lip service, but is
actually given the least possible practical effect.

Appellate courts generally will give great weight to the
findings of fact by trial courts which had the opportunity to
see and hear the witnesses, and theyv arc reluctant to disturb
such findings. The Supreme Court at times seems to read
the records in criminal cases with a somewhat different point
of view, Perhaps o more striking example of this can readily
be found than in Moore v. Michigan, 355 U.S. 155.

In the Moore case, the defendant had been charged in
1937 with the crime of first-degree murder, to which he
pleaded guilty. The murder followed a rape and was marked
by extreme brutality. The defendant was a Negro youth, 17
vears of age at the time of the offense, and is described
as being of limited education—only the seventh grade-—and
as being of rather low mentality.

He confessed the crime to law-enforcement officers and
he expressed a desire to plead guilty and “get it over with.”
Before such a plea was permitted to be entered, he was
interviewed by the trial judge in the privacy of the judge’s
chambers and he again admitted his guilt, said he did not
want counsel and expressed the desire to “get it over with,”
to be sent to whatever institution he was to he confined in,
and to be placed under observation. Following this, the plea
of guilty was accepted and there was a hearing to determine
the punishment which should be imposed. :

About 12 years later the defendant sought a new trial,
principally on the ground that he had been unfairlv dealt
with because he was not represented by counsel. He had
expressly disclaimed any desire for counsel at the time of
his trial. Pursuant to the law of Michigan, he had a hearing
on this application for a new trial. In most respects his testi-
mony was seriously at variance with the testimony of other
witnesses. He was corroborated in one matter by a men
who had been a deputy sheriff at the time when the prisoner
was arrested and was being questioned.

The trial court, however, found in substance that the de-
fendant knew what he was doing when he rejected the ap-
pointment of counsel and pleaded guilty, that he was then
calm and not intimidated, and, after hearing him testitv,
that he was completely unworthy of belief. It accordingly
denied the application for a new trial. This denial wus af-
firmed by the Supreme Court of Michigan, largely upon the
basis of the findings of fact by the trial court.

The Supreme Court of the United States reversed.

The latter Court felt that counsel might have been of as-
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. . . “Almost unlimited problems’” from one Supreme Court ruling

sistance to the prisoner, in view of his youth, lack of educa-
tion and low mentality, by requiring the State to prove its
case against him—saying the evidence was largely circum-
stantial-by raising a question as to his sanity, and by pre-
senting factors which might have lessened the severity of
the penalty imposed. It was the maximum permitted under
the Michigan law—solitary confinement for life at hard
labor.

The case was decided by the Supreme Court of the United
States in 1957. The majority opinion does not seem to have
given any consideration whatsoever to the difficulties of
proof which the State might encounter after the lapse of
many years or the risks to society which might result from
the release of a prisoner of this type, if the new prosecution
should fail. They are, however, pointed out in the dissent.

Another recent case which seems to us surprising, and
the full scope of which we cannot foresee, is Lambert v.
California. 355 U.S., decided Dec. 16, 1957. In that case a
majority of the Court reversed a conviction under a Los
Angeles ordinance which required a person convicted of a
felony. or of a crime which would be felony under the law
of California, to register upon taking up residence in Los
Angeles.

Lambert had been convicted of forgery and had served
a long term in a California prison for that offense. She was
arrested on suspicion of another crime and her failure to
register was then discovered and she was prosecuted, con-
victed and fined.

The majority of the Supreme Court found that she had no
notice of the ordinance, that it was not likely to be known,
that it was a measure merely for the convenience of the
police, that the defendant had no opportunity to comply
with it after learning of it and before being prosecuted,
that she did not act willfully in failing to register, that she
was not “blameworthy” in failing to do so, and that her
conviction involved a denial of due process of law.

“A Deviation From Precedents’

This decision was reached only after argument and re-
argument. Mr. Justice Frankfurter wrote a short dissenting
opinion in which Mr. Justice Harlan and Mr. Justice Whit-
taker joined. He referred to the great number of State and
federal statutes which imposed criminal penalties for non-
feasance and stated that he felt confident that “the present
decision will turn out to be an isolated deviation from the
strong current of precedents—a derelict on the waters of the
law.”

We shall not comment in this report upon the broad sweep
which the Supreme Court now gives to habeas-corpus pro-
ceedings. Matters of this sort seem to fall within the scope
of the Committee of this Conference on the Habeas Corpus
Bill which has been advocated for some years by this Con-
ference for enactment by the Congress of the United States,
and has been supported by the Judicial Conference of the
United States, the American Bar Association, the Asso-
ciation of Attorneys General and the Department of Justice.

We cannot, however, completely avoid any reference at
all to habeas-corpus matters because what is probably the
most far-reaching decision of recent years on State criminal
procedure which has been rendered by the Supreme Court
is itself very close to a habeas-corpus case. That is the case
of Griffin v. Ilinois, 351 U.S. 12, which arose under the
Ilinois Post Conviction Procedure Act.

The substance of the holding in that case may perhaps be
briefly and accurately stated in this way: If a transcript of

100

the record, or its equivalent, is essential to an effective ap-
peal, and if a State permits an appeal by those able to pay
for the cost of the record or its equivalent, then the State
must furnish without expense to an indigent defendant either
a transcript of the record at his trial, or an equivalent
thereof, in order that the indigent defendant may have an
equally effective right of appeal. Otherwise, the inference
seems clear, the indigent defendant must be released upon
habeas corpus or similar proceedings.

Probably no one would dispute the proposition that the
poor man should not be deprived of the opportunity for a
meritorious appeal simply because of his poverty. The prac-
tical problems which flow from the decision in Griffin v. Iili-
nois are, however, almost unlimited and are now only in
course of development and possible solution. This was ex-
tensively discussed at the 1957 meeting of this Conference
of Chief Justices in New York.

We may say at this point thal, in order to give full effect
to the doctrine of Griffin v. Illinois, we see no basis for dis-
tinction between the cost of the record and other expenses
to which the defendant will necessarily be put in the prose-
cution of an appeal. These include filing fees, the cost of
printing the brief and of such part of the record as may be
necessary, and counsel fees.

The Griffin case was very recently given retroactive effect
by the Supreme Court in a per curiam [by the court as a
whole] opinion in Eskridge v. Washington State Board of
Prison Terms and Paroles, 78 S. Ct. 1061, In that case the
defendant, who was convicted in 1935, gave timely notice
of an appeal. His application then made for a copy of the
transeript of the trial proceedings to be furnished at public
expense was denied by the trial judge.

A statute provided for so furnishing a transcript if “in his
(the trial judge’s) opinion, justice will thereby be promoted.”
The trial judge found that justice would not be promoted,
in that the defendant had had a fair and impartial trial,
and that, in his opinion, no grave or prejudicial errors had
occurred in the trial.

The defendant then sought a writ of mandate from the
Supreme Court of the State, ordering the trial judge to have
the transcript furnished for the prosecution of his appeal.
This was denied and his appeal was dismissed.

In 1956 he instituted habeas-corpus proceedings which,
on June 16, 1958, resulted in a reversal of the Washington
court’s decision and a remand “for further proceedings not
inconsistent with this opinion.” It was conceded that the
“reporter’s transcript” from the trial was still available. In
what form it exists does not appear from the Supreme Court’s
opinion. As in Griffin, it was held that an adequate substi-
tute for the transcript might be furnished in lieu of the tran-
script itself.

Justices Harlan and Whittaker dissented briefly on the
ground that “on this record the Griffin case decided in 1956
should not be applied to this conviction occurring in 19357
This accords with the view expressed by Mr. Justice Frank-
furter in his concurring opinion in Griffin that it should not
be retroactive. He did not participate in the Eskridge case.

Just where Griffin v. Illinois may lead us is rather hard
to say. That it will mean a vast increase in criminal appeals
and a huge case load for appellate courts seems almost to g0
without saying. There are two possible ways in which the
meritorious appeals might be taken care of and the nonmeri-
torious appeals eliminated.

One would be to apply a screening process to appeals of
all kinds, whether taken by the indigent or by persons well
able to pay for the cost of appeals. It seems very doubtful
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o hat legislatures generally wquld be willing to curtail Fhe
absolute right of.appeal in criminal cases which now exists
i manv jurisdictions. .

Another possible approach would be to require some show-

g of merit before permitting an appeal to be taken by an

mdigent defendant at the expense of the State.

\Whether this latter approach, which we may call “screen-
e would be practical or not is, to say the least, very
Aubious. First, let us look at a federal statute and Supreme
Court decisions thereunder. What is now subsection (a) of
Geetion 1913 of Title 28, U.S.C.A. contains a sentence read-
ing as follows: “An appeal may not be taken in forma pau-
peris [as a poor man] if the trial court certifies in writing
that it is not taken in good faith.”

‘This section or a precursor thereof was involved in Miller
o United States. 317 U. S. 192, Johnson v. United States,
332 (.S, 563, and Farley v. United States, 354 U.S. 521,
523, 1n the Miller case the Supreme Court held that the dis-

Lion of the trial court in withholding such a certificate
aihject to review on appeal, and that, in order that

4 review might be made by the Cowrt of Appeals, it
was necessary that it have before it either the transeript

o the vecord or an adequate substitute therefor, which might

comsist of the trial judge’s notes or of an agreed statement

o the points on which review was sought.

Similar holdings were made by per curiem opinions in
the Jolmson and Farley cases, in each of which the trial
cowrt refused to certify that the appeal was taken in good
(aith, In each case, though perhaps more clearly in Johnson,
the trinl court seems to have felt that the proposed appeal
was frivolous, and hence not in good faith.

ol
ok

g ||

CONCLUSIONS: THE

This long review, though far from exhaustive, shows some
of the uncertainties as to the distribution of power which are
probably inevitable in a federal system of government. It
also shows, on the whole, a continuing and, we think, an ac-
celerating trend toward increasing power of the National
Government and correspondingly contracted power of the
Stute governments.

Much of this is doubtless due to the fact that many matters
which were once mainly of local concern are now parts of
larger matters which are of pational concern. Much of this
stems from the doctrine of a strong, central Government and
of the plenitude of national power within broad limits of
what may be “necessary and proper” in the exercise of the
granted powers of the National Government which was ex-
pounded and established by Chief Justice Marshall and his
colleagues, though some of the modern extensions may and
do seem to us to go to extremes. Much, however, comes from
the extent of the control over the action of the States which
the Supreme Court exercises under its views of the Four-
teenth Amendment.

We believe that strong State and local governments are es-
sential to the efective functioning of the American system of
federal government; that they should not be sacrificed need-
lessly to leveling, and sometimes deadening, uniformity; and
that, in the interest of active, citizen participation in self-
government—the foundation of our democracy—they should
be sustained and strengthened.

As long as this country continues to be a developing coun-
try and as long as the conditions under which we live continue
to change, there will always be problems of the allocation of
power depending upon whether certain matters should be re-
garded as primarily of national concern or as primarily of
local concern. These adjustments can hardly be effected with-
out some friction. How much friction will develop depends in
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The Eskridge case, above cited, decided on June 16, 1958,
rejected the scréening process under the State statute there
involved, and appears to require, under the Fourteenth
Amendment, that a full appeal be allowed-not simply a re-
view of the screening process, as under the federal statute
above cited. The effect of the Eskridge case thus seems rather
clearly to be that, unless all appeals, at least in the same
types of cases, are subject to screening, none may be.

It would seem that it may be possible to make a valid
classification of appeals which shall be subject to screening
and of appeals which shall not. Such a classification might
be based upon the gravity of the offense or possibly upon
the sentence imposed. In most, if not all, States, such a
classifcation wonld doubtless require legislative action. In the
Griffin case, it will be recalled, the Supreme Court stated that
a substitute for an actual traunscript of the record would be
acceptable if it were sufficient to present the points upon
which the defendant based his appeal. The Supreme Court
suggested the possible use of bystanders’ bills of exceptions.

It seems probable to us that an actual transcript of the record
will be required in most cases. For example, in cases where
the basis for appeal is the alleged insufficiency of the evidence,
it may be very difficult to eliminate from that part of the rec-
ord which is to be transeribed portions which seem to have no
immediate bearing upon this question. A statement of the facts
to be agreed upon by trial counsel for both sides may be still
more difficult to achieve even with the aid of the trial judge.

The danger of swamping some State appellate courts under the
flood of appeals which may be loosed by Griffin and Eskridge
is not a reassuring prospect. How far Eskridge may lead and
whether it will be extended beyvond its facts remain to be seen.

JUSTICES SUM UP

part upon the wisdom of those empowered to alter the bound-
aries and in part upon the speed with which such changes
are effected. Of course, the question of speed really involves
the exercise of judgment and the use of wisdom, so that the
two things arve really the same in substance.

We are now concerned specifically with the effect of judi-
cial decisions upon the relations between the Federal Gov-
ernment and the State governments. Here we think that the
over-all tendency of decisions of the Supreme Court over the
last 25 years or more has been to press the extension of fed-
eral power and to press it rapidly.

There have been, of course, and still are, very consider-
able differences within the Court on these matters, and there
has been quite recently a growing recognition of the fact
that our government is still a federal government and that the
historic line which experience seems to justify between mat-
ters primarily of national concern and matters primarily of
local concern should not be hastily or lightly obliterated. A
number of Justices have repeatedly demonstrated their aware-
ness of problems of federalism and their recognition that fed-
eralism is still a living part of our system of government.

The extent to which the Supreme Court assumes the func-
tion of policy maker is also of concern to us in the conduct of
our judicial business. We realize that in the course of Ameri-
can history the Supreme Court has frequently—one might,
indeed, say customarily—exercised policy-making powers go-
ing far beyond those involved, say, in making a selection
between competing rules of law.

We believe that, in the fields with which we are concerned
and as to which we feel entitled to speak, the Supreme Court
too often has tended to adopt the role of policy maker without
proper judicial restraint. We feel this is particularly the case
in both of the great fields we have discussed—namely, the
extent and extension of the federal power, and the supervi-

101




U. S.News & World Report

««.”The Court has assumed primarily legislative powers*

sion of State action by the Supreme Court by virtue of the
Fourteenth Amendment. In the light of the immense power
of the Supreme Court and its practical nonreviewability in
most instances, no more important obligation rests upon it,
in our view, than that of careful moderation in the exercise of
its policy-making role. We are not alone in our view that the
Court, in many cases arising under the Fourteenth Amend-
ment, has assumed what seem to us primarily legislative
powers. See Judge Learned Hand on the Bill of Rights.

We do not believe that either the framers of the original
Constitution or the possibly somewhat less gifted draftsmen
of the Fourteenth Amendment ever contemplated that the
Supreme Court would, or should, have the almost unlimited
policy-making powers which it now exercises.

It is strange, indeed, to reflect that, under a Constitution
which provides for a system of checks and balances and of
distribution of power between national and State govern-
ments, one branch of one government—the Supreme Court—
should attain the immense and, in many respects, dominant
power which it now wields. We believe that the great prin-
ciple of distribution of powers among the various branches of
government and between levels of government has vitality
today and is the crucial base of our democracy.

We hurther believe that, in construing and applying the
Constitution and laws made in pursuance thereof, this prin-
ciple of the division of power based upon whether a matter is
primarily of national or of local concern should not be lost
sight of or ignored, especially in fields which bear upon the
meaning of a constitutional or statutory provision, or the
validity of State action presented for review. For, with due
allowance for the changed conditions under which it may
or must operate, the principle is as worthy of our considera-
tion today as it was of the consideration of the great men
who met in 1787 to establish our nation as a nation.

“Doubt”’ in Recent Decisions

It has long been an American boast that we have a gov-
ernment of laws and not of men. We believe that any study
of recent decisions of the Supreme Court will raise at least
considerable doubt as to the validity of that boast. We find
first that, in constitutional cases, unanimous decisions are

comparative rarities and that multiple opinions, concurring or

dissenting, are common occurrences.

We find next that divisions in result on a 5-to-4 basis are
quite frequent. We find further that, on some occasions, a ma-
jority of the Court cannot be mustered in support of any one
opinion and that the result of a given case may come from the
divergent views of individual Justices who happen to unite
on one outcome or the other of the case before the Court.

We further find that the Court does not accord finality to its
own determinations of constitutional questions, or for that
matter of others. We concede that a slavish adherence to stare
decisis could at times have unfortunate consequences; but it
seems strange that under a constitutional doctrine which re-
quires all others to recognize the Supreme Court’s rulings on
constitutional questions as binding adjudications of the mean-
ing and application of the Constitution, the Court itself has so
frequently overturned its own decisions thereon, after the lapse
of periods varying from 1 year to 75, or even 95 years. See
the tables appended to Mr. Justice Douglas’s address on
“Stare Decisis,” 49 Columbia Law Review 735, 756-758.

The Constitution expressly sets up its own procedures for
amendment, slow or cumbersome though they may be.

These frequent differences and occasional overrulings of
prior decisions in constitutional cases cause us grave concern
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as to whether individual views of the members of the Couyt
as from time to time constituted, or of a majority thereof, a5
to what is wise or desirable do not unconsciously override »
more dispassionate consideration of what is or is not consti-
tutionally warranted. We believe that the latter is the correct
approach, and we have no doubt that every member of the
Supreme Court intends to adhere to that approach, and be-
lieves that he does so.

It is our earnest hope, which we respectfully express, that
that great Court exercise to the full its power of judicial self.
restraint by adhering firmly to its tremendous, strictly judi-
cial powers and by eschewing, so far as possible, the exercise
of essentially legislative powers when it is called upon to de-
cide questions involving the validity of State action, whether
it deems such action wise or unwise. The value of our system
of federalism, and of local self-government in local matters
which it embodies, should be kept firmly in mind, as we be.
lieve it was by those who framed our Constitution.

At times the Supreme Court manifests, or seems to mani-
fest, an impatience with the slow workings of our federal sys.
tem. That impatience may extend to an unwillingness to wait
for Congress to make clear its intention to exercise the powers
conferred upon it under the Constitution, or the extent to
which it undertakes to exercise them, and it may extend to the
slow processes of amending the Constitution which that in-
strument provides.

The words of Elihu Root on the opposite side of the prob-
lem, asserted at a time when demands were current for re
call of judges and judicial decisions, bear repeating: “If
the people of our country yield to impatience which would
destroy the system that alone makes effective these great im-
personal rules and preserves our constitutional government,
rather than endure the temporary inconvenience of pursuing
regulated methods of changing the law, we shall not be re-
forming. We shall not be making progress, but shall be ex-
hibiting that lack of self-control which enables great bodies of
men to abide the slow process of orderly government rather
than to break down the barriers of order when they are struck
by the impulse of the moment.” Quoted in 31 “Boston Uni-
versity Law Review” 43,

We believe that what Mr. Root said is sound doctrine to
be followed toward the Constitution, the Supreme Court and
its interpretation of the Constitution. Surely, it is no less in-
cumbent upon the Supreme Court, on its part, to be equally
restrained and to be as sure as is humanly possible that it is
adhering to the fundamentals of the Constitution with regard
to the distribution of powers and the separation of powers,
and with regard to the limitations of judicial power which are
implicit in such separation and distribution, and that it is not
merely giving effect to what it may deem desirable.

We may expect the question as to what can be accom-
plished by the report of this Committee or by resolutions
adopted in conformity with it. Most certainly some will say
that nothing expressed here would deter a member or group
of members of an independent judiciary from pursuing a
planned course.

Let us grant that this may be true. The value of a firm
statement by us lies in the fact that we speak as members of
all the State appellate courts with a background of many
years’ experience in the determination of thousands of cases
of all kinds. Surely there are those who will respect a
declaration of what we believe.

And it just could be true that our statement might serve as
an encouragement to those members of an independent judi-
ciary who now or in the future may in their conscience ad-
here to views more consistent with our own. [END]
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